Wales & Co. Solicitors

     Debt Recovery in Ireland

. 

Legal Recovery

We set out the various procedures in relation to the District, Circuit and High Courts that legal action would take if our pre legal activities were not successful. 

DISTRICT COURT – Debts up to €6,348 

	Uncontested


	Contested

	1. Civil Summons sent to Debtor

       –official notice from the Creditor of 

       the nature of the claim – to which the

       Debtor does not respond
	1. Civil Summons sent to Debtor

· to which he/she does respond ( see  

      No. 2 below)

	2. Affidavit of Debt sworn by Creditor

- no court hearing takes place so Creditor swears the amount of the debt now due.
	      2.   Notice of Intention to Defend

            Submitted by Debtor and date of        

            Court hearing fixed

	3. Affidavit, Decree & Memorandum

 Are filed in the Court office     
	2. Creditor and Debtor put their cases   

      to the judge and, if successful, the 

      Creditor will receive a Judgment  

      within 10-30 days after the hearing.



	4. Judgment

Should issue to Creditor within 20-60 days.
	


CIRCUIT COURT – Debts between €6,348 - €38, 092  Remember there’s a Circuit Court in each of the 26 counties in Ireland
	Uncontested


	Contested



	Similar to the District Court process i.e. if uncontested, no court hearing takes place and a Judgment issues on receipt of Affidavit of Debt in the Court office, sworn by the Creditor
	1. Civil Bill issued to Debtor

· to which he/ she does respond (See no.2 below)

2.   Appearance submitted by Debtor

· his/ her acknowledgment of 

      intention to contest, and his/her 

      written “Defence” should be

      registered in the Court office

Court often allows delay to allow either the Creditor, or Debtor, prepare their case.

      3.    Notice of Trail is served by  

      Creditor, after receipt of Debtor’s 

      Defence, advising date of court 

      which can be 2-5 months away,

      depending on court scheduling.

4. Court hearing with both Creditor and Debtor making their cases to the judge and Judgment will issue, if Creditor is successful




HIGH COURT – DEBTS GREATER THAN €38,092 
There’s only one High court for debts in the Republic of Ireland-and it’s in Dublin

	Uncontested


	Contested

	1. Summary Summons is served – by  personal service to a person (s) or by ordinary post to the registered

      office address of a limited   

      company.

While such cases are usually uncontested, no court hearing takes place and a Judgment, or Fifa, issues in the same way as from the lesser courts.
	Such cases are heard by way of a Motion before the Master of the High Court in Dublin. Both Creditor, and Debtor would make their cases by Affidavit and the Master will rule in favour of either, or,

(i) can refer it onwards to be heard by a   

High Court judge, or

(ii) refer it for Plenary Hearing with oral evidence, or

(iii) allow part of the claim and refer the remainder of the claim onwards.




INTEREST

Interest can be claimed at the contract rate in any proceedings. However, where there is no contractual provision, the Court may award interest at its discretion.

Also, for contracts entered into after the 8th of August 2002, EU regulations now allow for interest to be charged on all late payments (after 30 days have lapsed) at a rate of interest linked to the ECB base rate, currently 10.35 % p.a.

After Judgment is awarded, interest is automatically applied to the Judgment debt at a statutory rate, currently 8%.

COSTS

Costs will be awarded to Creditors by the Court depending on the debt due. Costs awarded tend to be fairly conservative unless the case is defended.

POST JUDGMENT OPTIONS

PUBLICATION OF JUDGMENT

To bring a Judgment to the attention of the public at large it must be published. Judgments, once registered, are published in the Experian All Ireland Gazette, and Stubbs Gazette, both of which are weekly publications giving a list of all the Judgments registered that week. 

Both gazettes are widely read e.g. by bank managers, credit controllers, finance houses etc and the information relating to Judgments published is also available to the public on-line.

THE SHERIFF

Each county in Ireland has a Sheriff who is a civil servant and part of whose responsibility it is to seize, and sell, goods belonging top Debtors in discharge of debt. There can be long delays in this process, depending on the Sheriff’s work demands, and often the Sheriff decides that the Debtor has no goods worth seizing and selling. The Sheriff will not seize tools of trade, or essential household items.

RECOVERY OF DEBTS IN OTHER COUNTRIES

Matthew Wales & Co. provides a service for the recovery of debts from Debtors in other jurisdictions by virtue of its affiliations with, and membership of, various legal and credit management associations and connections, especially in the US, the UK and other EU countries – all with a view towards easing inter – jurisdictional legal work for their clients.

INSTALLMENT ORDER PROCESS

(only applies to individuals – not companies)

After Judgment has been obtained in court the relevant Debtor can be called to attend at the District Court to be examined as to his/her means. Then Judge then decides what level of weekly/monthly debt repayments the Debtor can make and then usually makes an Instalment Order directing the Debtor to make the repayments – to commence, once the Order is served on the Debtor.

If the Debtor does not make the repayments the Creditor can go back to the District Court and seek to have the Debtor committed to prison for non-payment of the repayments – by Committal Order.

District Court judges do not usually give Instalment Orders against unemployed Debtors.

GARNISHEE

This is an effective legal enforcement option but is dependent on the Creditor having good intelligence on any monies due, but not yet paid, to the Debtor from third parties. In such circumstances, the Creditor can apply to court for a Garnishee Order directing that such monies be paid by the third parties directly to the Creditor.

Timing would be important in that third parties would want to be advised of the Garnishee Order before the monies were paid to the Debtor.

RECEIVERSHIP BY WAY OF EQUITABLE EXECUTION

Similar process, I intent, to Garnishee except the ultimate objective is for the Creditor to receive the net sale proceeds of something e.g. car, land, house etc.

In certain circumstances the court may prefer to appoint a Receiver, like Wales & Co., where the Creditor is unsure as to what, or how much money, the Debtor will receive.

JUDGMENT MORTGAGE

Once Judgment has been obtained in court, the Creditor can then apply in court to have a judgment mortgage registered on deeds to the debtor’s property, which would prohibit any dealings with that property unless the relevant debt is discharged.

The Creditor can take a further step and have the relevant property sold, so that the debt is discharged, by applying to the court for a Well Charging Order and Order for Sale of the property. 

OTHER ENFORCEMENT OPTIONS

Winding up of limited companies by the Court

To pursue repayment of debt from a limited company one of the options open to a Creditor would be to wind-up the company. Such proceedings can be speedy and effective and often are an additional inducement to the company to repay the debt and so avoid this serious sanction against it.

To commence this process the Creditor can simply demand repayment from the Debtor company, detailing the debt etc. However, it is advisable to obtain Judgment beforehand, or at least a written conformation from the Debtor company confirming its intention to repay the debt, as the court would not entertain winding-up proceedings where there might be a dispute regarding the relevant debt- as there often is!

Bankruptcy

When a Creditor fails to have a debt repaid on foot of a Judgment one of the legal options open to him / her is to declare the relevant Debtor bankrupt – in itself, an additional inducement to the Debtor to repay the debt!

The Creditor can seek to bankrupt an individual without a Judgment but many bankruptcy actions are taken where Judgments have been granted but have been returned nulla bona (no goods) by the Sheriff.

Bankruptcy proceedings must be brought in the High Court and must involve debts over €1,905 but, in Ireland, they can be lengthy and costly procedures – unlike similar procedures in England and Wales.

The Mareva Injunction

With good intelligence a Creditor may apply to the court, in anticipation of his/her application for Judgment, for a Mareva Injunction where he/she can demonstrate there’s likelihood that the relevant Debtor may dissipate assets or act in such a way as to defeat any future Judgment.

If successful, the Order handed down can relate to specific assets or be of a more general nature in that it might prohibit the Debtor from reducing his/ her assets below a certain level.
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